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United States Court of Appeals for the 
District of Columbia 

A. District Court of the United States for the j 

District of Columbia 
No. 66755 In Equity. 

Claude Tschiffely, Dolly T. Myers, C. Stott Tschiffely, 

Plaintiffs , 
vs. 

Clifton L. Tschiffely, Lacey Balch Tschiffely, 

Defendants. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Amended Bill 

Filed April 30 1938 

In the District Court of the United States for the District 

of Columbia 

Holding an Equity Court. 

No. 66755 In Equity. 

Claude Tschiffely, 3416 34th Street, N. W., Dolly T. 
Myers, 5000 34th Street, N. W., C. Stott Tschiffely, 
3620 Cumberland Street, N. W., Plaintiffs, 

vs. 

Clifton L. Tschiffely, 3818 Van Ness Street, N. W., Lacy 
Balch Tschiffely, 3818 Van Ness Street, N. W. De¬ 
fendants. 

To the District Court of the United States For the District 
of Columbia, 

Holding an Equity Court. 

The amended bill of complaint of Claude Tschiffely, Dolly 
T. Myers, and C. Stott Tschiffely, for which leave to file has 
been first had and obtained, respectfully states: 
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1. Claude Tschiffelv, Dollv T. Mvors and C. Stott Tscliif- 

• * • » 

fely is each an adult citizen of the United States and a resi¬ 
dent of the District of Columbia, and they bring this suit in 
their own right. 

2. Clifton L. Tschiffelv and Lacv Balch Tschiffelv is each 

• » * 

an adult citizen of the United States and a resident of the 
District of Columbia and tliev are sued in their own right. 

3. The plaintiffs and defendants are all (except Lacy 
Balch Tschiffelv, the wife of Clifton L. Tschiffelv) children 
of the late Frederick A. Tschiffelv, who died on August 16, 
1931. 

4. The said Frederick A. Tschiffelv was the son of 
Frederick A. Tschiffelv, who died on July 20, 1892 leaving 
a last will and testament, dated August 29, 1885, which will 

was duly admitted to probate and record and letters 
2 testamentary issued thereon to Elgar Laurie Tschif¬ 
felv and Frederick Adolphus Tschiffelv, executors 
named in said will, in the Orphans’ Court of Montgomery 
County, Maryland. 

5. By the provisions of the will of the said Frederick A. 
Tschiffelv, Senior, his three daughters Elizabeth Whiting 
Tschiffelv, Linda Louise Tschiffelv and Kate Stone (later 
Kate Stone Reichard) were devised certain real estate, in¬ 
cluding improvements on Ridge Street, X. W., in Washing¬ 
ton. District of Columbia, in fee simple subject to the pay¬ 
ment of a certain proportion of the rents and profits from 
such property to the wife of the testator, Elizabeth A. W. 
Tschiffelv, during her life. 

6. Your petitioners are informed and believe and, there¬ 
fore, aver that Frederick A. Tschiffelv, Junior, their father, 
had prior to the death of his father loaned to his father a 
certain sum of money for tin* purpose of improving and 
repairing the said Ridge Street real estate. Frederick A. 
Tschiffelv, Junior, refused to accept a note as evidence of 
said loan and it was agreed between Frederick A. Tschif¬ 
felv, Junior, and his father that his said father was to hold 
the said Ridge Street real estate in trust for the said Fred¬ 
erick A. Tschiffelv, Junior, and his heirs subject to the use 
of the said Frederick A. Tschiffelv, Senior, and his wife, 
and Elizabeth Whiting Tschiffelv, Linda Louise Tschiffelv 
mid Kate Stone (later Kate Stone Reichard) during their 
lives. 
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7. Thereafter, and pursuant to and as evidence of the said [ 
trust agreement, the said Frederick A. Tschiffelv, Senior, ; 
executed a declaration of trust in the form of a letter dated j 
April 6, 1891 and sent by him to his son, Frederick A. j 
Tschiffelv, Junior, in the following words, to wit: 

3 “Wheat lands 

April 6, 1891 

“Dear Frederick: 

“I deem it expedient and more in keeping with strict busi¬ 
ness principles, that I transfer unto you or your estate the 
title to the Ridge Street properties. It is true that the three I 
girls thoroughly understand that these properties are to be 

willed to von or to vour estate bv the last survivor in com- 
• • •» 

pensation for money loaned to repair and improve these 
properties, however, in the event Kate should bear children 
these secondary heirs might not agree to a verbal under¬ 
standing in the matter, and hence any future litigation 
would prove distasteful and ruinous to all parties eon- j 
cerned. 

“Affectionatelv vour father 
• • 

“Frederick A. Tschiffelv” 

This letter was returned by the said Frederick A. Tschiffelv, j 
Junior, to Frederick A. Tschiffelv, Senior, with the follow- j 
ing notation on the back of the letter: 

“Dear Pa, 


“Expediency is a line panacea in many cases, but economy 
is the better course to follow in this matter. To transfer 
titles of properties to me would incur unnecessary expenses 
in recording deed, and furthermore obligate me or my 
estate to meet any future expenditures such as taxes and 
necessary repairs. 

“For the present we will let the matter rest as it now 
stands. 

“Affectionately, 

“F. A. Tschiffelv, Jr. 


“Post-office Hunting llill, Md. 


• « 
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S. The •'.-lid Fli/.abeth Whiting Tsehiffely, Linda Louise 
fsehittcly and Kate Stone (later Kate Stone Reichard) 
took title to the said Ridye Street real estate (subsequently 
and now known as Lot in Square old in tile Lily of 
Washington. List net of Columbia, beiny premise.** numbers 
4d<. 4d!>, 441. 44.'! and 44a Rid ye Street) pursuant to the 
said will of Frederick A. Tsehiffely. Senior, with full know! 
edye o! and .-ubjeet to the trust agreement hereinbefore re¬ 
ferred to. wheivb\ the >aid Ridye Street real estate was 
held l»y them as trustees for their own use during the lives 
ot them and the survivor of them, tin* said trust to termi¬ 
nate and the **aid property to revert on the death of the sur¬ 
vivor of them to the said Frederick A. Tsehiffely. Junior, 
and his heirs. Pursuant to such knowledge and the 
4 terms of tin* trust Lii/.abeth W’hitiny Tsehiffely and 
Kate Stone Reieliard devised llicir interest in the 
said Ridye Street properties to Linda Louise Tsehiffely, 
who was the survivor of the said three sisters. 

!>. The said Linda Louise TsehilVely died on August S. 
1!>.‘!7 and by the terms of her last will and testament tin- 
said Ridye Street real estate is devised to Clifton I,. 
Tsehiffely and his wifi*. Lacy Raich Tsehiffely. 

10. Your petitioners are informed and believe and there¬ 
fore. aver that the said Clifton L. Tsehiffely and his wife. 
Lacy Raich Tsehiticly. although knowing of the said trusl 
agreement intend and propose to keep and retain these 
properties as their own and without regard for tile equities 
therein of these petitioners as children and heirs of tin- 
said Frederick A. Tsehiffely. Junior, to the manifest in¬ 
jury and dnmaye of your petitioners. 

W UKRFFORK, tin* premises considered plaintiffs pray: 

L That process issue herein requiriny the defendants to 
answer the exigencies of this bill; 

' 2 . I hat tin- plauitiIts and other lu-irs of law of Fred¬ 
erick A. i’seliiitely. Junior. Ik- decreed to be the benefici¬ 
aries and cestuis que trusteiit of the trust estate tin- res of 
which are tin- properties known a* Lot .'!.'! in Square* old in 
the City ot Washington, District of Columbia, beiny prem¬ 
ises numbers 4J7. 4di>, 441. 44J and 44d Ridye Street, de¬ 
vised to Clifton L. Tsehiffely and Lacy Ralcli Tsehiffely. 
his wife, by the will of Linda Louise TsehilVely, and the 
rents and profits thereon since August s, p).d7 the date of 
the death of Linda Louise TschitVelv; 


* 
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.‘1. For such oilier and l'urllicr relic!’ as the nature oi the 
ease may require ami to the Court may seem just and 
proper. 

CLAUD!-; TSClil FULLY 

DULLY T. MYLRS 
(' ST< )TT TSUI II FULLY 

roiiurt M wixx 

1! LRliLRT S WAL’D 
(’ll A DLLS L DOULKY 

A!loi'ii'j/s }or Plainttj)s 

a Ristimct or Uoi.fMr.iA: ss 

1. (Mamie Tsehifi’ely, 1 x• i»iy:' first duly -worn, upon my oath. 
>av: That ! have read the foremuuy and annexed Dill by 
me >uhserihed and tiiat 1 know the contents the root, and 
that the fact- tlierein Dated as of m\ own knowledge are 
true and that the facts therein slated a- on information 
and belief ! verily believe to be true. 

CLAUDIO TSClilFFKLY 

Subscribed and -worn to before me thi> lath day ot 
April. 1P.MS. 

SAL’Ail R. FACLRSTRnM 
Seal) A nhil// Public 

< 'ommi.-.-ion expire.- 
i >!sti.ht <>!• ( 'oi.r u in a : >> 

I. C. Stott Tsehiffely. bciny first duly -worn, upon my 
oath say: Tiiat . have read tin* foivvoiim' and annexed bill 
by me -ubsoribed ami that 1 know the contents thereot, 
• ad 'hat be facts therein slated as of my own knowledge 
are true and that the facts therein stated a> on information 
and belief I verily behove to be true. 

C STOTT TSUI 11 FULLY. 

Subscribed, and -worn to before me lids loth day ol 
April, ldds. 

SARAH R. LACLRSTRoM 
(Seal) Sofatf) Public 

(’oinmis'ton expires 
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I. Dolly T. Myers, beinu lirst duly sworn, upon my oath 
>ay: 'Hint I have read the foreign ny; and annexed l)ill by 
he subscribed and that I know the contents thereof, and 
that the fact' therein staled as of my own knowledge are 
true and that the facts therein stated as on information 
and belief I verily believe to he true. 

DOLLY T. MY KIDS 


Subscribed and 
April. I! 

( Sea I ) 


sworn to before me this loth day of 

SARAH R. FA DLL’ST ROM 

Xofar// Public 


Commission expires S-'J-dl’ 


Motion to Pis in is.* 
Filed Mav !M!)dS 


r 

Xow come the defeiidaiits and move the Court to dismiss 
the amended Bill tiled herein for want of Fquity. 

II 

if motion numbered I above be overruled, to require the 
plaintiffs to make said amended bill more specific by stating 
whether the agreement referred to in paragraph numbered 
('. was iu writing, and if so to set out the said writing in 
fail or in substance, and how much money was loaned as 
stated in said paragraph, and whether the same was not 
Mibsequently repaid to Frederick A. TsdiilTely. Jr. by his 
father Frederick A. TsdiilTely. or the three yirls, or one 
or more of them. 

MILL AX ,V SMITH 
By K F L Smith 

Aftornc/fs for Pet ciu/ants. 

Service Accepted 

11 KIM SHUT S. WARD 

At ft) for Plaintiff 
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7 Order I)isinis s iii(j Amended Pill 

Filed May 27 1938 

# 

Cpon consideration of 1 lie motion to dismiss the amended 
Will of complaint, herein filed by defendants on the Pth day 
of May, 1P3S, and after aryumeiil l>y counsel for defen- 
dants. it i> this 27 day of May. 1PMS, Ordered that said 
amended hill be and the same* hereby is dismissed. 

RKYTOX GORROX 

./list ire. 

Tile plaintiffs note an exception to the above order. 

li()I» HUT 11 W1XX 

Attorney for Plniuf i Jjs. 


Sol, of A /i/iedl 

Filed dune 2l) 1938 

* * 

The Clerk will please note an appeal from the decree 
entered in the above-entitled cause on May 2*, IP.IS. 

robkrt u. wixx 

11 FRBHRT S WARD 
C 11 ARLFS L DooLFV 

„111 orne/js lor PI dint if] s 


Order Pi., in(/ Pond on . l/i/nal 

Filed dune 20 1938 

•* * 

It appearing to the Court that an appeal lias been noted 
hv tlie plaintiffs from the decree entered herein on May 
27, 193S, it is by the Court this 20th day of dune. 1938 
oRDFRFD: 

That the bond on appeal be and tin* same is hereby 
fixed in tin* sum of $100 or in lieu thereof a cash 
deposit to be made with the Clerk in the sum of $50. 

FKYTOX GORDON 

./nst ice. 
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Memoranda at 

JUNE 20. 1038 

>jOO deposited by Winn for plaintiffs in lieu of bond on 
appeal. 


('Itat ton 

Filed June 20 1938 


The President Of The United States Of America To 
Clifton L. Tschiffely and Lacy Bnlch TsehilTely, (3 root ini*;: 

Von Are Hereby Cited And Admonished to lie and ap¬ 
pear at a Court of Appeals of tin* District of Columbia, 
upon the docket in,y; the cause therein, under and as directed 
by the Pules of said Court, pursuant to an Appeal noted 
in the District Court of the United States for the District 
of Columbia, on the 20th day of June, 1938, wherein Claude 
Tschiffely, Dolly T. Myers, C. Stott Tschiffely are Appel¬ 
lants, and you are Appellees, to show cause, if any there 
be, why the Decree rendered against the said Appellants, 
should not b<* corrected, and why speedy justice should 
not be done to tile parties in that behall. 

WITNESS the Honorable Chief Justice of the District 
Court of the United States for the District ot Co- 
9 lumbia. this 20th day of June, in the year of our 
Lord one thousand nine hundred and thirty-eiirht. 

CHARLES E. STEWART 
(Seal) ('Jerk. 

By Sophie Lyman 

Assistant Clerk. 

Service of the above Citation accepted this 20 day of 
June, 1938. 

MILL AX ,V SMITH 

Attorneys for Appellees. 
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Assignment of Error 

Filed August 29 1938 

% * # 

The Court erred ill granting defendants’ Motion to Dis¬ 
miss the Amended Bill. 

The Court erred in dismissing the Amended Bill. 

ROBERT II. WIXX 
HERBERT S. WARD 
CHARLES L. DOOLEY 
Attorneys for Plaintiffs 
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Desiynation for Transcript 


Filed Julv 8 1938 


The Clerk of this Court will please include in the tran¬ 
script of the record of the above-entitled cause on appeal 
to the Court of Appeals, the following papers: The 
Amended Declaration, The Defendants’ Motion to Dismiss 
the Amended Declaration, The Order Granting the Motion 
to Dismiss, The Plaintiffs’ note of Appeal, a Memorandum 
of the Cash Deposit made with the Clerk of this Court in 
lieu of appeal bond, Citation on appeal, the Assignment of 
Error, and this Designation. 


ROBERT H WIXX 
HERBERT S. WARD 
CHARLES L. DOOLEY 
Attorneys for Plaintiffs 

Service accepted .July 8, 1938. 

M1LLAX ck SMITH 
By A. C. Elgin 

Attorneys for Defendants 
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11 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia . »•; 


I, CHARLES E. STEWART, Clerk of the District Court 
of the United States for the District of Columbia, hereby 
certify the foregoing pages numbered from 1 to 10, both in¬ 
clusive, to Ik* a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause Xo. G()755 in Equity, 
wherein Claude Tschiffely, et ah, are Plaintiffs, and Clifton 
L. Tschiffely and Lacy Balcli Tschiffely are Defendants, at 
the same remains upon the tiles and of record in said 
Court. 

In Testimonv Whereof, l hereunto subscribe mv name 
and affix the seal of said Court, at the City of Washington, 
in said District, this .‘10th day of August, 1938. 


(Seal) 


CHARLES E STEWART 
Clerk. 

By CIIAS D. COFLIN 
Assistant Clerk. 


Endorsed on cover: Xo. 7241. Tschiffely et al, Appel¬ 
lants, vs Tschiffely et al. United States Court of Appeals 
for the District of Columbia Filed Aug 30 1938 Joseph 
W. Stewart, Clerk. 
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IN THE 


United States Court of Appeals for the 
District of Columbia 


April Term, 


1938. 


No. 7241. 


CLAUDE TSCHIFFELY, DOLLY T. MYERS, C. 
STOTT TSCHIFFELY, 

APPELLANTS, 


vs. 

CLIFTON L. TSCHIFFELY, LACEY BALCH 

TSCHIFFELY, 

Appellees. 


BRIEF FOR THE APPELLANTS. 


Statement of Fact. 

Prior to August 29, 1885, Frederick A. Tschiffely, 
Jr., loaned to his father, Frederick A. Tschiffely, a sum 
of money, which was used to improve and repair cer¬ 
tain real estate known as ‘‘Ridge Street properties”, 
then owned in fee simple by the father. 
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A: that time the parties: agreed between memc-elves 
that the loan was not to be repaid, but that the Ridge 
Street- properties were to be held in trust by the 
father lor the son, Frederick A. Tsehiffelv, Jr., sub¬ 
ject, however, to a life estate in the father and three 
daughters, at the termination of which the real estate 
was to go to Frederick A. Tsehiffelv, Jr., if living, 
or to his heirs. 

This trust agreement was evidenced by letter of 
April 6, 1891, from Frederick A. Tsehiffelv to his son, 
Frederick A. Tsehiffelv, Jr., which is set out in liaec 
verba on page three of the record. 

Transfer of legal title from father to son was not 
effected in 1891, as proposed in this letter, for the 
reasons stated in the son’s reply, set out on page 
three of the record. The father died on July 20, 1892. 
The will of the father, Frederick A. Tschiffely, dated 
August 29, 1885, pursuant to the trust agreement, de¬ 
vised the Ridge Street properties to his daughters, 
subject to a life charge in favor of his surviving 
wife. 

The daughters have enjoyed the real estate, subject 
to the said trust agreement and under the devise in 
the father’s will of August 29, 1885, until August 8, 
1937, the date of the death of the last survivor, Linda 
Louise Tschiffely, to whom the other daughters had 
successively devised their interest in these properties. 
By her last will and testament, however, Linda Louise 
Tschiffely attempted to devise the Ridge Street proper¬ 
ties to Clifton L. Tschiffely and wife, appellees herein, 
in violation of the trust with which she was familiar 
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and subject to which she held title, chiton L. Tschiffely 
is only one of the heirs of Frederick A. Tschiffely, Jr., 
and the effect of this devise is to ignore and violate the 
trust, so as to exclude from participation in this real 
estate six other heirs of Frederick A. Tschiffely, Jr., 
who are brothers or sisters of the above-named Clifton 
L. Tschiffely and equally objects of their father’s 
solicitude. Three of these heirs appear as appellants 
herein. 

The foregoing facts are set out in more particular 
detail in the Amended Bill of Complaint, to which a 
motion to dismiss was filed, argued and granted. This 
cause was dismissed on May 27, 1938. 

Errors Assigned. 

The errors assigned are formal in character and 
appear in the record. 

Questions of Law Involved. 

1. The pleadings aver, and the motion to dismiss 
admits, the terms of a parol trust agreement entered 
into between Frederick A. Tschiffely, and his son, 
Frederick A. Tschiffely, Jr., under which Frederick 
A. Tschiffely and his daughters were to hold the 
Ridge Street properties in trust for Frederick A. 
Tschiffely, Jr., and the last surviving daughter was to 
will the properties to Frederick A. Tschiffely, Jr., or 
his heirs, and the existence and terms of the subse¬ 
quent writing dated April 6, 1891, written by Fred¬ 
erick A. Tschiffely to his son, manifest and prove this 
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agreement, which thereupon becomes enforceable in 
equity. 

2. The letter of Frederick A. TschifFely, dated 
April 6, 1801, to his son, Frederick A. Tschiffely, Jr., 
manifests and proves the existence and terms of an ex¬ 
press trust, as required by Section 1118 of the Code 
of Laws of the District of Columbia, and a court of 
equity will enforce such trust. 

ARGUMENT. 

It is admitted at the outset that, unless the letter 
of April 6, 1891, from Frederick A. Tschiffely to his 
son, Frederick A. Tschiffely, Jr., meets the require¬ 
ments of Section 1118 of the Code of T^aws of the 
District of Columbia, the existence of this trust can¬ 
not be proved. The argument will, therefore, be di¬ 
rected to a consideration of this letter and the reply 
thereto. 

The correspondence between father and son reveals, 
and the pleadings aver, a situation in which the court 
of equity is duty bound to interpose its protective hand 
in the interest of equity and good conscience. The 
son had provided the father with money which the 
father had used to repair and improve the Ridge 
Street properties. This money was advanced on the 
express understanding that the title to this property 
was to be held in trust for the son, Frederick A. 
Tschiffely, Jr., during the life of the father and his 
three daughters, and thereafter that these properties 
were to go to Frederick A. Tschiffely, Jr., if living, 
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otherwise to be divided among his heirs, who would 
thereby share equally in the benefits of their father’s 
advancements to their grandfather. This is a rational 
and a human transaction, and the fact that these lay¬ 
men failed to “Whereas” a formal declaration of trust 
into existence at the time should not now prevent this 
court from giving effect to the clear intent of the par¬ 
ties, as expressed in the letter. 

So insistent was the father upon the carrying out 
of this trust that on April 6, 189], he suggested the 
expedient of deeding the property to his son, Fred¬ 
erick A. Tschiffely, Jr. It will be observed in this 
connection that the will under which title in fee passed 
to the three daughters of Frederick A. Tschiffely, Sr., 
antedates this letter bv about six vears. 

It will also be recognized that Frederick A. Tschif¬ 
fely was a layman writing a letter to his son, discussing 
a family agreement and understanding regarding the 
disposition of these properties. He did not use 
words of art in so doing, but it is submitted that he 
fully and frankly states exactly what was done and 
agreed to, and that the letter negatives the idea that 
the money advanced to him by his son was a gift, and 
recognizes that the existing will was in aid of this 
trust agreement. Although the letter refers to the 
advancement as a loan, the tenor of the letter expressly 
denies any agreement or intention to pay off his loan, 
and shows the intention and readiness of the father to 
carry out the trust. 

The jurisprudence of the District of Columbia ap¬ 
pears to contain little on the subject hero presented. 
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Tlie clear intent of tLe statute (Section 1118, D. C. 
Code), however, is to follow the well-established rules 
of law which, in the interest of equity and good con¬ 
science, permit the existence of a parol trust to be 
manifested and proved by some informal writing, 
signed by the party who is by law enabled to declare 
such trust. 

The problem, however, appears to have been pre¬ 
sented to other jurisdictions with such frequency that 
Corpus Juris, with ample supporting authority, lays 
down the following rule with reference to the requisites 
and sufficiency of such a writing (65 C. J., p. 259 et 
seq.): 

“(40) /. Requisites and Sufficiency of Writing 
— (1) Nature and Form — (a) In General. Al¬ 
though strict in interpreting the statute of frauds 
to require some writing, the courts are liberal in 
their construction as to the kind of writing re¬ 
quired, and hold that the statute is satisfied by 
any writing, however informal, which sufficiently 
manifests or acknowledges the existence of the 
trust, and discloses its nature, subject, purpose, 
and terms, with the certainty which is required 
in declarations of trust generally without regard 
to the statute of frauds; but the writing need not 
contain the words ‘trust’ or ‘in trust.’ The writ¬ 
ing must contain within itself, and without the aid 
of parol evidence, all that is necessary to enable 
the court to declare a trust, although it has been 
held that parol evidence is admissible to make 
clear the terms of a trust the existence of which is 
established by a writing. It is not necessary that 
the writing declaring and manifesting the exist¬ 
ence of the trust be executed contemporaneously 
with the transfer of the legal title and the creation 
of the trust, but it is sufficient if executed subse¬ 
quent thereto; and the fact that a considerable 
period of time has intervened between the agree- 
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ment creating the trust and the making of the 
writing required by the statute of frauds is im¬ 
material, although it has been held that a parol 
agreement to hold land in trust was not validated 
by a writing made over twenty years afterward, 
setting down what the parties could remember of 
the original agreement. Ordinarily the written 
evidence of an express trust must come from the 
grantor or from the trustee, not from the cestui 
que trust. The trust may be created and declared 
by the same person, or it may be created by one 
person and declared by another. 

“(41.) ***** 

“Letters and correspondence. Letters and cor¬ 
respondence may constitute sufficient memoranda 
to satisfy the statute of frauds; but a letter is in¬ 
sufficient when it is written, not by the owner of 
the land, but by the owner’s husband, or when it 
does not show an intention to create a trust and 
the terms thereof. So a letter which shows mere¬ 
ly an unperformed promise to create a trust, un¬ 
attended by any consideration, is insufficient; and 
in some cases letters directing a disposition of the 
writer’s property after his death have been held 
invalid as a testamentary disposition of property 
other than by will.” 

In the case of Osborn vs. Rearick, 156 N. E. 802, 325 
Ill. 529, it was held that, if the writing makes clear 
the existence of a trust, if it states a definite subject 
and object, it is not necessary that every element re¬ 
quired to constitute it must be so clearly expressed 
that nothing is left to inference or implication. 

In Marie M. E. Church, etc., vs. Trinity M. E. Church, 
etc., 97 N. E. 262, 253 Ill. 21, the rule was laid down 
that the writing need not be framed for the express 
purpose of declaring a trust, but that it must show 
that there is a trust and what that trust is. 
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In Shaw vs. Mower, i3u A. 687, 99 Vt. 56, the Court 
laid down the rule that any instrument which suffi¬ 
ciently defines the object and terms of trust, signed by 
the person who created it or who declares it, is a suffi¬ 
cient declaration of trust within the statute of frauds. 

Applying this test to the letter of April 6, 1891, the 
father, Frederick A. Tschiffelv, who was the owner in 
fee of the Ridge Street properties, wrote his son a 
letter which does the following things: 

1— Identifies the res, i. e., the Ridge Street prop¬ 

erties ; 

2— States the consideration, to wit, money loan¬ 

ed to repair and improve the Ridge Street 
properties; 

3— Identifies the cestui quc trust, to wit, Fred¬ 

erick A. Tschiffelv, Jr., or his estate; 

4— States the terms of the trust, to wit, the use 

and occupancy of the property by the three 
girls for life, the last survivor to will to 
Frederick A. Tschiffely, Jr., or his estate; 

5— Recites that the three girls “thoroughly un¬ 

derstand” this “verbal understanding in 
the matter”; 

6— Expresses fear of litigation “in the event 

Kate should bear children” (Kate, how¬ 
ever, did not bear children). 

It is respectfully submitted that the Motion to Strike 
the Amended Bill of Complaint admits the parol trust 
agreement set forth in paragraph six of the Bill; ad¬ 
mits the existence and terms of the letter of April 6, 
1891, which manifests and proves the prior parol trust 
agreement, and that the letter of April 6,1891, satisfies 
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the requirements of Section 1118 of the Code of Laws 
of the District of Columbia. 

It is true that the pleader does not specifically al¬ 
lege in the Bill that the money was paid by Frederick 
A. Tschiffely, Jr., to his father in reliance upon the 
trust agreement, which agreement was then and there 
made. The appellants were entitled to certain infer¬ 
ences, however, upon a motion to dismiss. Paragraphs 
six and seven of the Bill of Complaint set forth mat¬ 
ters from which the Court should infer, if such infer¬ 
ence be necessary, that the money was paid in reliance 
upon such an agreement, made at that time. 

Certainly, had this matter been raised or considered 
in the court below, an amendment to this Bill, specifi¬ 
cally setting out that this advancement was so made in 
reliance upon the father’s agreement to hold this prop¬ 
erty in trust for his son, Frederick A. Tschiffely, Jr., 
as particularly set out in the letter of April 6, 1891, 
would have been tendered and in order. 

In consideration whereof, it is respectfully submitted 
that the lower court erred in dismissing this Bill, and 
that this judgment should be reversed and the cause 
be remanded for further appropriate proceedings. 

ROBERT H. WINN, 
HERBERT S. WARD, 
CHARLES L. DOOLEY, 
Attorneys for Appellants. 
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BRIEF FOR THE APPELLEES. 


Statement of Facts. 

The amended bill seeks to establish an express oral trust j 
in Frederick A. Tschiffely, Sr., for the benefit of bis son, I 
Frederick A. Tschiffely, Jr., and bis heirs (Rec. 4) in re¬ 
spect of certain real estate in the District of Columbia 
described in the bill as premises Nos. 437, 439, 441, 443 and I 
445 Ridge Street, in the City of Washington, District of | 
Columbia. Frederick A. Tschiffely died July 20, 1892. | 
Frederick A. Tschiffely, Jr., died August 16,1931. The bill| 
was dismissed below on motion. 
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The amended bill differed from the original bill by alleg¬ 
ing (Rec. 3): 

“Thereafter”, that is after the agreement alleged 
(Ree. 2), “and pursuant to and as evidence of the said 
trust agreement, the said Frederick A. Tschiffely, 
Senior, executed a declaration of trust in the form of a 
letter dated April 6, 1891, and sent by him to his son, 
Frederick A. Tschiffely, Junior, in the following words, 
to-wit: 

‘Wheatlands, 

April 6,1891. 

Dear Frederick : 

I deem it expedient and more in keeping with strict 
business principles, that I transfer unto you or your 
estate the title to the Ridge Street properties. It is 
true that the three girls thoroughly understand that 
these properties are to be willed to you or to your estate 
by the last survivor in compensation for money loaned 
to repair and improve these properties, however, in the 
event Kate should bear children these secondary heirs 
might not agree to a verbal understanding in the mat¬ 
ter, and hence any future litigation would prove dis¬ 
tasteful and ruinous to all parties concerned. 

Affectionately your father, 

Frederick A. Tschiffely.’ 

To which Frederick A. Tschiffely, Jr., replied: 

‘ Dear Pa : 

Expediency is a fine panacea in many cases, but 
economy is the better course to follow in this matter. 
To transfer titles of properties to me would incur un¬ 
necessary expenses in recording deed, and furthermore 
obligate me or my estate to meet any future expendi¬ 
tures such as taxes and necessary repairs. 

For the present we will let the matter rest as it now 
stands. 

Affectionately, 

F. A. Tschiffely, Jr. 

Post-office Hunting Hill, Md.’ ” 
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The oral trust sought to be established is an agreement | 
“between Frederick A. Tschiffely, Junior, and his father 
that his said father was to hold the said Ridge Street real 
estate in trust for the said Frederick A. Tschiffely, Junior, 
and his heirs subject to the use of the said Frederick A. 
Tschiffely, Senior, and his wife and Elizabeth Whiting j 
Tschiffely, Linda Louise Tschiffely and Kate Stone (later j 
Kate Stone Reichard) during their lives” (Rec. 2). 

The bill states that Frederick A. Tschiffely, Sr., died 
“leaving a last will and testament, dated August 29, 1885, 
which will was duly admitted to probate and record and 
letters testamentary issued thereon to Elgar Laurie Tschif¬ 
fely and Frederick Adolphus Tschiffely, executors named 
in said will, in the Orphans ’ Court of Montgomery County, 
Maryland”, by the provisions of which three of his daugh¬ 
ters, Elizabeth Whiting Tschiffely, Linda Louise Tschiffely 
and Kate Stone (later Kate Stone Reichard) were devised 
certain real estate, including improvements on Ridge 
Street in Washington, D. C., in fee simple subject to the 
payment of a certain proportion of the rents and profits 
from such property to the wife of the testator, Elizabeth 
A. W. Tschiffely, during her life (Rec. 2); that Elizabeth 
Whiting Tschiffely, Linda Louise Tschiffely and Kate Stone 
(later Kate Stone Reichard) took title to the said Ridge 
Street real estate “pursuant to the said will of Frederick j 
A. Tschiffely, Senior, with full knowledge of and subject 
to the trust agreement”, “whereby the Ridge Street real 
estate was held by them as trustees for their own use dur¬ 
ing the lives of them and the survivor of them, the said j 
trust to terminate and the said property to revert on the 
death of the survivor of them to the said Frederick A. 
Tschiffely, Junior and his heirs”; that pursuant to “such 
knowledge” and the terms of the trust Elizabeth Whiting 
Tschiffely and Kate Stone Reichard devised their interest j 
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in the Ridge Street properties to Linda Louise Tschiffely, 
who was the last survivor of the three sisters and died 
August 8, 1937, and by her last will and testament devised 
them to the appellees, who knowing of said trust agree¬ 
ment nevertheless intended to keep them. 

Passing from the Bill to Appellants’ Brief, under “State¬ 
ment of Fact”, pages 1 and 2, we find the following state¬ 
ment : 


“Prior to August 29, 1885, Frederick A. Tschiffely, 
Jr., loaned to his father, Frederick A. Tschiffely, a sum 
of money which was used to improve and repair cer¬ 
tain real estate known as ‘Ridge Street properties’, 
then owned in fee simple by the father.” 

“At that time the parties agreed between themselves 
that the loan was not to be repaid, but that the Ridge 
Street properties were to be held in trust by the father 
for the son, Frederick A. Tschiffely, Jr., subject, how¬ 
ever, to a life estate in the father and three daughters, 
at the termination of which the real estate was to go 
to Frederick A. Tschiffely, Jr., if living, or to his 
heirs.” 

The above quoted portion of appellants’ statement of 
fact goes far beyond justifiable conclusions of fact or law 
to be drawn from the allegations of the bill. 

Argument. 

Section 1118 of the Code of Laws of the District of 
Columbia reads: 

“All declarations or creations of trust or confidence 
of any lands, tenements or hereditaments shall be mani¬ 
fested and proved by some writing signed by the party 
who is by law enabled to declare such trust or by his 
last will in writing, or else they shall be utterly void 
and of no effect.” (Statute of Frauds in effect when 
alleged trust was created.) 


Oral Evidence Cannot be Used to Establish a Trust, 

It is a well established rule of law that extrinsic oral 
evidence cannot be resorted to in the establishment of a 
trust in real estate. The appellants admit the soundness j 
of this rule of law in their argument (p. 4, Brief for 
Appellants) when they say: j 

“It is admitted at the outset that, unless the letter 
of April 6,1891, from Frederick A. Tschiffely to Fred¬ 
erick A. Tschiffely, J r., meets the requirements of Sec¬ 
tion 1118 of the Code of Laws of the District of 
Columbia, the existence of this trust cannot be proved. 
The argument will, therefore, be directed to a consid¬ 
eration of this letter and the reply thereto.” 

The appellants admit that we must find the trust within J 
the four corners of the writing relied upon. If this writing j 
is incomplete as to one or more of the trust terms, so as | 
not to give a complete picture, it should not be usable to | 
any extent in establishing an express trust. The terms of 
the trust, as said before, cannot be supplied by oral evidence 
and it must fail. As was said in Austin vs. Young, 106 
At. Rep. p. 395 (399): j 

“The writings may be said to be also consistent with 
the existence of a trust of some kind in favor of com¬ 
plainant. It is accordingly obvious that parol evidence 
must be resorted to to first determine whether the writ¬ 
ings import a trust in favor of complainant; then, with 
that so ascertained, parol evidence must be further) 
depended upon to disclose the nature and terms of thq 
trust. That cannot he done .” (Italics supplied.) 

I 

Further in the same case the court says that the trust 
“must be proved” by the writing “in toto”, not only thaj 
there was a trust, but what it was, quoting Lord Alvane}f 
in Foster vs. Hale, 3 Ves. Jr. 707. 
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True, the appellants could support their claim by other 
writings, but they allege none, and admit that the trust 
must be found in the letter of April 6, 1891. It is to be 
presumed that if there had been other writings they would 
have been used to supplement the letter relied upon. There¬ 
fore, this case does not fall under the doctrine of Ryan vs. 
United States, 136 U. S. 68, or Shell, etc., Products vs. 
White, 62 App. D. C. 332. 

While parol evidence may be admitted to explain the 
writing, but not so as to affect its import, such writing 
cannot be added to by such evidence. Among other author¬ 
ities are : 

Clark vs. Russell, 3 Dali. (U. S.) 415 (p. 424); 
Plattsburg Bank vs. Sowles, 46 Fed. (1) 731 (p. 733); 
Repetti vs. Maisak, 6 Mackey (D. C.) 366 (p. 370); 
Frank vs. Miller, 38 Md. 450 (p. 460). 

“Terms cannot be supplied by oral evidence. The 
oral express trust should be unenforceable.” Bogert 
on Trust and Trustees, Sec. 87, p. 308. 

Letter of April 6, 1891, Not Sufficient to Establish a Trust. 

It being determined, and admitted by the appellants, that 
the trust, if one exists, must be found within the four 
corners of the letter of April 6, 1891, and reply thereto, 
and without resort to oral evidence, we are left with only 
one question to determine; namely, does the letter of April 
6,1891, and reply, establish a trust in Frederick A. Tschif- 
fely for the benefit of Frederick A. Tschiffely, Jr. “or his 
estate”. It is obvious that the letter does not establish a 
trust. In their bill the appellants have demonstrated the 
legal insufficiency of the letter and reply thereto. The 
Court will contrast the trust set up in the bill (Rec. 2) with 
the letters offered to manifest and prove it. The letters 
suggest merely that there had been some discussion be- 
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tween father and son with reference to some “Ridge | 
Street” property. At most the letter of April 6, 1891, is 
a suggestion by the father that he convey to the son some 
“Ridge Street” property, which suggested conveyance was 
rejected by the son in his reply. The trust -which the appel¬ 
lants attempt to set up in paragraph 6 of the bill contains 
important provisions which, if contained in the letters, j 
might be construed as a trust. But these important pro- | 
visions are not contained in the letters and cannot possibly 
be constructed from them. Therefore the letters fail to 
establish a trust. 

“If the writing relied on is incomplete as to one or 
more of the trust terms, it should not be usable to any 
extent in establishing an express trust. ’ ’ 

Bogert on Trust and Trustees, Sec. 87, p. 308. j 

“The objects and nature of the trust must always 
appear from such writings with sufficient certainty, and 
also their connection with the subject matter of the 
trust. Indeed, the courts require demonstration on the j 
latter point; and the trust will not be executed if the 
; precise” (italics supplied) “nature of it, and the par¬ 
ticular persons who are to take as cestui qui trustent 
and in the proportions in which they are to take, can- j 
not be ascertained.” Perry on Trusts, Ch. 3, par. 83, j 
quoted in Ring vs. Sroll, 54 N. W. 276 (p. 277). 

I 

See also, Martin vs. Baird, 175 Pa. St. 540 (p. 548), where j 
the Court says: | 

I 

“If the plaintiff contends for an express trust, and 
relies, as is apparent, upon the memorandum of Jan-! 
uary 25, 1895, it must appear within the limits of that 
paper that a trust is created.” 

! 

The letters relied upon by the appellants to establish thel 
alleged trust contain a reference to “Ridge Street” prop-! 
erties but nothing more definite. To determine the exactj 
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properties referred to there must be a resort to oral evi¬ 
dence. We must go beyond the letter and this the appel¬ 
lants admit cannot be done. 

The letters speak of the “three girls”, but not of what 
three girls, or of which of the four daughters of Frederick 
A. Tschiffely the term refers to. To determine this with 
any degree of certainty, outside oral evidence must be 
resorted to. 

The letters also refer to the thorough understanding of 
the “three girls” and hint of some verbal agreement be¬ 
tween father and son. The thorough understanding of the 
“three girls” presents an insuperable obstacle to a solu¬ 
tion. They are dead and cannot testify. What their con¬ 
nection with the property was does not appear by the writ¬ 
ing, nor how the properties were subsequently to be held 
by them. Furthermore, there is nothing in the writings to 
determine what the verbal agreement, if any, may have 
been. 

All of these, and other things, go beyond the realm of 
simple explanation. Any attempt at explanation forces 
resort to conditions outside the language of the letters. As 
was said by the Court in Osborn vs. Rearick, 156 N. E. 802 
(p. 805): 

“It is essential to the creation of a trust that the 
declaration must make reasonably certain to material 
terms, and that these include: the subject matter; the 
beneficiaries in whose behalf the trust is created; the 
nature and quality of interest they are to have; the 
manner in which the trust is to be performed.” 

These essentials are not found in the letter of April 6, 
1891, and reply, therefore the letters do not manifest and 
prove a trust. 

The appellants’ bill is merely an attempt, after a lapse 
of nearly fifty years, to have the Court take these letters 
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and attach to them details to conform with a structure ! 
which appellants attempt to erect out of subsequent hap- | 
penings. All the persons alleged to have been parties to ! 
the arrangement are now dead. I 

If, by any stretch of the imagination, the letter of April 
6, 1891, could be considered more than a mere offer to 
convey some indefinite real estate, it could only be con¬ 
sidered an attempt to establish a testamentary trust with 
reference to the said real estate and, as such, would en¬ 
counter the Statute of Wills, as well as the Statute of j 
Frauds. 

Neither the “Three Girls” Nor the Survivor of Them Held 

Property in Trust. 

The bill alleges that Elizabeth Whiting Tschiffely, Linda 
Louise Tschiffely and Kate Stone Reichard took title to 
the property pursuant to the said will of Frederick A. 
Tschiffely, Sr. (Rec. 4), in fee (Rec. 2) with full knowledge j 
of and subject to the trust agreement (Rec. 4). Ignoring j 
for the time the conclusions of the pleader that the real j 
estate was held by them subject to the trust agreement al- j 
leged, we will consider the allegation that they took pur- j 
suant to the will of Frederick A. Tschiffely, Sr., with full 
knowledge of the trust agreement. 

The letter of April 6, 1891, does not manifest and prove 
a trust. The allegations of the bill, independent of such 
letter, do not prove one. The will of Frederick A. Tschiffely, j 
Sr., vests title in fee in the three named daughters (Rec. 2).I 
The letter merely says that the “three girls” thoroughly un-J 
derstand that the last survivor is to will the property to the 
son or to his estate, not to his heirs as the trust is described 
in the bill. No allegation is made of any promise on the 
part of either of them that the survivor of them would so 
will the property. Mere knowledge is not enough; thorough 
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understanding, without a promise to comply is not enough, 
as will presently be shown. The trust alleged never existed 
in legal contemplation—certainly not if opposed by the stat¬ 
ute of frauds. As was said in Patten vs. Warner, 11 App. 
D. C. (p. 161): 

“We think that the mere reposing of confidence, with¬ 
out the assent, express or implied, of the person in 
whom the confidence is imposed, to act in a fiduciary 
capacity towards the person who confides in him docs 
not note a trust cognizable in equity, however dishonor¬ 
able a violation of such confidence mav be from the 
standpoint of the moralist.” 

Nickerson vs. Nickerson, 127 U. S. 668; 

Amherst College vs. Rich, 151 N. Y. 282. 

There is no allegation in the bill of a promise by the 
“girls” or either of them that they, or either of them, would 
hold the land in trust for Frederick A. Tschiffely, Jr. 
There was no burden cast on them by their succession to 
the title through their father’s will. There was no trust 
capable of proof under the statute created inter vivos the 
father and son. There is no question that where a legatee 
promises, expressly or impliedly that he will hold land 
for another, by which promise the testator is induced not to 
dispose of it as he intends, a trust arises. Even if the 
testator expected the gift would be applied in accordance 
with his wishes, if the legatee has made no promise he takes 
title absolutely. There being no writing to manifest and 
prove the trust in Frederick A. Tschiffely, Sr., there was no 
provable trust in subjection to which they would take. They 
took a legal fee title through their father’s will. It is 
soundly held that no parol trust by them will be engrafted 
on their title, absolute on its face, unless with the greatest 
caution and the establishment of fraud by clear and convinc¬ 
ing proof. The will raises a strong presumption against the 
existence of a trust. The Court will note that Frederick A. 
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Tschiffely had full opportunity to establish such a trust in 
his will had he so desired. 

Brock vs. Brock, 90 Ala. 86 (p. 94). 

! 

The bill in this case is drawn with industrious omissions. 
The will of Frederick A. Tschiffely is referred to as the 
source of appellees title (Bee. 2), but no copy of it is ex¬ 
hibited. “Devises” to Linda Louise Tschiffelv arc re- 
ferred to (Rec. 4), but copies arc not exhibited. The last 
will and testament of Linda Louise Tschiffely is referred 
to (Rec. 4), but no copy is exhibited. The fair presumption 
is that the usual practice in these respects is disregarded for j 
practical reasons. We do not intimate that any of these I 
would literally disprove appellants’ claim of a trust, but 
insist that the failure to append them to the bill raises the J 
fair presumption that they would not strengthen appellants’ j 
case; and that the will of Linda Louise Tschiffely would sug- | 
gest an attitude on appellants’ part not less excusable than 
that imputed by the bill to their deceased aunt. If the ap- ; 
pellants have omitted from their bill material matter readily 
presentable they should not complain if charged with every 
intendment that such omission justifies. 

Assuming the “three girls” promised to will the prop¬ 
erty to Frederick A. Tschiffely, Jr., or to his estate, a 
promise, without more, will not make them trustees ex male- j 
ficio. There must be a wicked, a fraudulent promise. The 1 
mere refusal to perform a verbal agreement, void under the 
statute, is not fraud for which a court will declare a con- j 
structive trust. 

Brock vs. Brock, 90 Ala. 86 (pp. 92-94); 

Piedmont Land Co. vs. Piedmont F. & M. Co. 96 Ala. 389 
(p. 395); 

Townsend vs. Fenton, 32 Minn. 482; 

Lantry vs. Lantry, 51 Ill. 458 (p. 463-4); 

Peterson vs. Boswell, 137 Ind. 211 (p. 214); 
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Acker vs. Priest, 92 Iowa 610 (p. 620); 

Thompson vs. Morley, 102 Mich. 476 (p. 481); 

Salter vs. Bird, 103 Pa. St. 436 (p. 447). 

The law is laid down in Lantry vs. Lantry, 51 Ills. 45S (p. 
465), where the court, adopting Hoge vs. Hoge, 1 Watts, 
213, says with respect to a trust ex malcficio, “there must 
have been fraud, active or passive, in procuring the deed 
of devise—the mere promise to convey is not sufficient” and 
quoting from Perry vs. McHenry, 13 Ills. 266, continues as 
follows: 

“If the refusal to comply with a parol agreement con¬ 
stitutes such a fraud as to take a case out of the statute, 
then no case is within it, for a party has only to allege 
that a person contracting by parol fraudulently refuses 
to comply with the terms of his parol agreement, which 
he must do in every case, or there would be no necessity 
for resorting to a Court of Equity to enforce it, and a 
case is made to which the statute does not apply. The 
distinction is this: If A. voluntarily convevs land to B. 

V * 

the latter having taken no measure to procure the con¬ 
veyance, but accepting it and verbally promising to 
hold the property in trust for C., the case falls within 
the statute, and chancery will not enforce the parol 
promise.” 

The opinion then lays down the converse as where B. 
procures the conveyance to him by his promise to hold the 
land in trust for C. In that case a trust is created. The 
court said the distinction is well established. 

The case of Thompson vs. Morley, 102 Mich. 476, appears 
to be in the class known as “hard” cases, but the trust was 
held not established. 

In order to charge the last survivor of the “three girls” 
with a trusteeship ex maleficio , we must find (1) that the 
conception of her father as to her “thorough understand¬ 
ing” was not on his part a misunderstanding of her mental 
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attitude; (2) that she promised him wickedly to “will” the 
property to Frederick A. Tschiffely, Jr. and thereby in¬ 
duced him to make a disposition of the property that he 
would not otherwise have made. It is hard to believe that 
three women, without any apparent reason and in collusion 
over nearly fifty years would have claimed and dealt with 
the property as their sole property, without protest from 
their brother or these appellants, but no such protest is 
shown by the bill. 

The case before the Court is much like the case of Meech 
vs. Smithsonian Ins., 8 App. D. C. 490, where Mrs. Avery 
took title to property purchased with Mr. Avery’s money j 
and “it was agreed” (orally) that she would make a will j 
transferring it at her death to the Smithsonian Institution j 
(p. 495). Said the court, same page: | 

“There was no writing whatever of any kind pro- J 
duced signed by Mrs. Avery that had reference to the 
property, except a letter or memorandum, apparently 
addressed by her to her attorney, or the attorney who 
had prepared the deed to her, in which she uses the ex¬ 
pressions ‘we’ and ‘us’ in connection with the papers 1 
and some payments that remained to be adjusted. The j 
paper proves nothing, certainly nothing in favor of the 
complainant.” 

| 

In that case the Smithsonian Institution claimed the prop- j 
erty was held in trust for it by virtue of Mr. Avery’s intent, j 
Said the court in its opinion (p. 505): | 

“We think there can be no doubt whatever of the 
purpose of the deceased Robert S. Avery to devise to j 
the Smithsonian Institution for the promotion of j 
scientific education, not only such property as he may I 
have had in his own name and under his direct control, | 
but likewise, so far as he might control it, the property i 
standing in his wife’s name and in controversy in this | 
suit. And we think, also, that it is highly probable that j 
Mrs. Avery sympathized in her husband’s enthusiasm j 
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for science and liad similar purposes in reference to her 
own property, or the property here shown to have been 
placed under her exclusive control. But it is plain that 
whatever may have been her purpose in that regard, 
she failed to carry it into effect. Whether she after¬ 
wards changed her mind, or whether she for some rea¬ 
son postponed the execution of her will, the fact re¬ 
mains that she made no testamentary disposition of the 
property, in accordance with what would seem to have 
been the wishes of her husband, and what is claimed to 
have been the understanding or agreement between 
them. It is plain that, if there was any agreement or 
understanding of that kind between the two, it was, as 
set forth in the affidavit of Avery and the testimony of 
Shidy, that she was to retain this property for her life, 
and that she was to make a will, devising it upon her 
death to the Smithsonian Institution for the scientific 
purposes specified.” 

The court held that this understanding or agreement 
could not be enforced, in the absence of any memorandum 
in writing by which it could be properly evidenced; that 
such an agreement would simply raise an express trust, 
which would be null and void and incapable of being en¬ 
forced under the statute of frauds. That the trust was that 
Mrs. Avery should make a certain will; she made no will of 
any kind; and there is no power in the courts to make a will 
for her. 


Appellants’ Right to Complain Not Shown. 

The bill of complaint fails to disclose that the appellants 
have any interest in the property which is the subject of 
this litigation. Counsel for appellants in framing their 
bill, have studiously avoided describing the parties plain¬ 
tiff as either “heirs” or “devisees”. They are described 
only as the “children of the late Frederick A. Tschiffely.” 

An observation now perhaps more academical than prac- 


tical arises from the ambiguity of the letter of April G, 
1891, in the use of the words ‘‘willed to you or to your 
estate”. We assume that legally speaking it is not possible 
to devise land to a man’s estate. “Estate” is a word of 
definition or description, the interest which a man has in 
lands. Perhaps such thought as this prompted the framers 
of the bill to substitute the word “heirs” (Rec. 2). 

Summary. 

It is respectfully submitted, in summary, that the Court 
was powerless to decree a trust upon the allegations of the 
bill of complaint for the following reasons: 

(1) The letter of April 6,1891, does not, in istelf contain 
an express declaration of trust since it fails to identify the 
property, the terms of the oral agreement, or the trustees 
(“the three girls”), and since it does not itself appear to 
be a declaration of trust, but only, at most, an offer by the 
father to convey property upon some indefinite basis, which 
offer was rejected by the son in his reply. 

(2) The letter of April 6, 1891, itself incomplete, may 
not be aided by extrinsic oral evidence. 

(3) The “three girls”, if they be the persons identified 
elsewhere in the bill of complaint, never took the property 
charged with a trust, and therefore the appellees took free 
from any such trust. 

(4) The bill fails to disclose that the appellants have any 
interest to maintain the suit. 

For these reasons, we respectfully urge that the decision 
of the trial Court be affirmed. 

Millan and Smith, 

By Arthur C. Elgin, 
Attorneys for Appellees . 
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